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Judge BAKER delivered the opinion of the Court:

Appel lant was tried by a special court-narti al
conposed of a mlitary judge alone. |In accordance with his
pl eas, Appellant was convicted of one specification of
wr ongful possession of a controlled substance and two
speci fications of wongful use of a controlled substance,
in violation of Article 112a, Uniform Code of Mlitary
Justice [hereinafter UCMI], 10 U.S.C. § 912a (2002). He
was sentenced to a bad-conduct discharge, confinenent for
90 days, and a reduction to pay grade E-3. Consistent with
a pretrial agreenent, the convening authority approved the
adj udged sentence but suspended all confinenent in excess
of 60 days for a period of six nonths.

The Coast Guard Court of Crim nal Appeals set aside
t he convening authority’s action due to a nutual
m sunderstandi ng regarding a material termin the pretrial

agreenent. United States v. Perron, 53 MJ. 774, 777 (C. G

. Cim App. 2000) (Perron I). On remand, the convening
authority approved only the bad-conduct discharge and the
reduction to E-3.

On Novenber 1, 2001, the Court of Crimnal Appeals
again revi ewed the convening authority’s action. United

States v. Perron, 57 MJ. 597 (C.G C. Cim App. 2001)

(Perron I1). It affirmed the findings of guilty and the
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bad- conduct di scharge, but set aside the reduction to pay

grade E-3, restoring all rights, privileges, and property

related to portions of the sentence that had been set

aside. Id. at 599.

This Court granted review on the foll ow ng issues:
WHERE THERE HAS BEEN A FAI LURE OF A MATERIAL TERM I N A
PRETRI AL AGREEMENT, NMAY AN APPELLATE COURT FASHI ON AN
ALTERNATI VE REMEDY OF I TS OAN CHOOSI NG CONTRARY TO
APPELLANT S W SHES, OR MJUST | T AFFORD AN APPELLANT THE
OPPORTUNI TY TO W THDRAW FROM THE AGREEMENT?

1. WHETHER THE LOWER COURT ERRED BY FAI LI NG TO FI ND THAT
APPELLANT" S PLEAS OF GUILTY PURSUANT TO A PRETRI AL
AGREEMENT WERE VCOLUNTARY BEYOND A REASONABLE DOUBT,
WHERE THE COURT CONCLUDED THERE HAD BEEN A FAI LURE OF
A MATERI AL TERM OF THE AGREEMENT.

We reverse the Court of Crimnal Appeals’ decision.

Because we resolve this case on Issue |, we do not reach

t he second granted issue.

Backgr ound
On January 15, 1999, Appellant and the Governnent
entered into a pretrial agreenment. One provision of that
agreenent required the convening authority to waive al
automatic forfeitures and pay those to Appellant’s famly

during his confinerrent.EI After Appell ant began serving his

confinenment, trial defense counsel infornmed Appellant that

! pParagraph three of the Maxi num Sentence Appendix to [the] Menorandum
of Pretrial Agreenent provided: “Forfeiture or Fine: Any adjudged fine
or forfeiture will be disapproved. In accordance with Art. 58(b),

UCMI, the Convening Authority agrees to waive any or all forfeitures
and pay the dependents of the accused.”
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he had entered a no-pay status upon his confinenent due to
the expiration of his enlistnent termprior to triaI.E] As a
result, his famly did not receive the agreed-upon paynents
during his confinenent.

On March 8, 1999, trial defense counsel sent a
cl enmency request to the convening authority, alerting him
to the problem In the request, Appellant’s counsel asked
t he convening authority to correct the m stake:

Pl ease consider BM2 Perron’s famly in this

matter. The famly cannot survive financially

wi thout the aid of BM2 Perron. Ganting relief

fromthe pay provisions or inmrediate rel ease from

jail in order to gain imed ate enpl oynent are

the only options that allow for the financial

relief his famly desperately needs.

On March 11, 1999, the convening authority responded

to trial defense counsel’s plea for relief as foll ows:

1. | reviewed your clenency request of 8 Mar
99. Upon review, and in accord with Article
58b, UCMJ, | have acted upon your concerns.

| imediately sent a letter requesting a
wai ver of all forfeitures (including
automatic forfeitures) in the subject case
to USCG Human Resource Service and

I nformation Center (HRSIC) (a copy of which
was provided to you, see Encl. (1)).

2. Encl osure (2) provides the response from
HRSIC to the request. Unfortunately, due to
SN Perron’s status (involuntary extension
due to pending court-martial), he was in a
no- pay status when sentencing occurred and
the entire time he was in jail. Thus, there
were no forfeitures available to forfeit.

2 See Departnent of Defense, 7A Financial Managenent Regul ation Chapt er
3, para. 030207C (1996).
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As such, it is inpossible to achieve the
desired result provided for in Article 58b.
| have made every attenpt avail able and
acted as provided for in the Pre-Trial
Agreenent. | have waived all forfeitures.
As a result of an adm nistrative

di stinction, however, the desired result of
having SN Perron’s famly receive these

wai ved automatic forfeitures is inpossible.

3. Further, | have revi ewed your clenency

request as it relates to the imedi ate

rel ease of SN Perron. | deny your sought
relief. | wll, however, ensure this
request is reviewed again by the SJA and
mysel f once the record of trial is forwarded
for our respective reviews and ny final
action.

Because the convening authority’s action did not
correct the m sunderstanding regarding the forfeiture
provi si on, Appellant sought relief fromthe Coast CGuard
Court of Crimnal Appeals. The Court of Crimnal Appeals
found that none of the trial participants, including the
mlitary judge, realized that Appellant would enter a no-
pay status upon confinenent because his enlistnment expired
prior to trial.EI Perron I, 53 MJ. at 777. It also
determ ned that the forfeiture provision of the pretrial
agreenent was a naterial termof the agreenent, a
concl usi on the Governnent has not challenged in this Court.
Id. The lower court therefore remanded the case to the

convening authority to either set aside the findings of
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guilty and the sentence or determ ne whether sone other
formof alternative relief was appropriate. |d.

On renmand, the convening authority nodified the
sentence, approving only the bad-conduct discharge and the
reduction to E-3. Because the revised sentence did not
i ncl ude confinenent, the pay center determ ned that
Appel l ant was entitled to paynment for the tine he spent in
confinement, which by that time had been conpleted. The
pay center therefore paid Appellant $3,184.90, the anount
his fam |y woul d have received had the forfeiture provision
been effective.

Unsatisfied with the convening authority’s action,
Appel | ant again appealed to the Court of Crim nal Appeals
for relief. In his appeal, Appellant continued to argue
that his plea was involuntary. Perron Il, 57 MJ. at 598.
The basis of his claimwas that the convening authority’s
action in disapproving confinenment and allow ng for the
bel at ed paynent of the funds his famly should have
recei ved under the pretrial agreenment was insufficient to
cure the failed material provision in the pretrial
agreenent. Id. In other words, Appellant argued that he

woul d not have agreed to the pretrial agreenent had he been

3 Indeed, the nilitary judge erroneously assured trial defense counsel
during the providence inquiry that the provision waiving automatic
forfeitures would “kick in, as well, for the period of confinenent.”
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offered the relief provided by the convening authority,

because paynent of the forfeiture anmount after confi nenent

di d not conpensate his famly for the val ue the paynents

woul d have had if they had been paid during his

incarceration. He clained that the only proper relief was

for the Court of Crimnal Appeals to either allow himto

wi t hdraw his plea or accept his proposed relief--

di sapproval of his bad-conduct discharge. 1d. at 599.
Despite Appellant’s continued insistence that the

bel at ed paynent was not appropriate alternative relief, the

| ower court cited United States v. Mtchell, 50 MJ. 79

(CAAF 1999), and held that it could provide alternative
relief to Appellant, even if doing so was contrary to his
w shes. 1d. The court went on to hold that the bel ated
paynent was “cl ose enough to the action prom sed in the
pretrial agreenment to constitute satisfaction of that
agreenent, particularly if further reduction of the
sentence will allow for paynent of additional noney as a
substitute for interest.” [1d. The Court of Crim nal
Appeal s therefore set aside the reduction fromE-5 to E-3,
commenting, “This difference in pay should exceed any
reasonabl e interest calculation.” 1d. Appellant then

petitioned this Court for relief.
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In his appeal before this Court, he continues to argue

that his pleas were involuntary. Citing Santobello v. New

York, 404 U.S. 257 (1971), he asserts that where an accused
pl eads guilty in reliance on Governnment prom ses nade in a
pretrial agreenent, the plea can only be found to be
voluntary if the Government fulfills those prom ses. Were
the Governnent fails to fulfill those prom ses, Appellant
argues, the proper renedy is either specific performance,
w t hdrawal of the plea, or another renmedy agreeable to the
accused. Although recognizing that this Court has approved
of “appropriate alternative relief,” Appellant contends
t hat i nposing such relief on himagainst his will violates
his Fifth Amendnent right to due process.
I

The issue in this case, therefore, is whether inposing
alternative relief on an appellant against his will, to
correct a failure of a material provision of a pretrial
agreenent, due to a mutual m sunderstanding, violates the
Due Process Clause of the Fifth Anmendnent. Courts have
| ong recogni zed that the decision to plead guilty is a
serious and consequential decision. The Suprene Court, for
i nstance, has said that “a plea of guilty is nore than a
confession which admts that the accused did various acts;

it isitself a conviction; nothing remains but to give
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j udgnent and determ ne punishnment.” Boykin v. Al abama, 395

U S 238, 242 (1969). A guilty plea is also a sobering
deci si on because it involves the waiver of a nunber of

i ndi vi dual constitutional rights, including the privilege
agai nst conpul sory self-incrimnation, the right to a trial
by jury, and the Sixth Amendnent right to confront one’s

accusers. MOCarthy v. United States, 394 U S. 459, 466

(1969). These concerns are no |less inportant in our
mlitary systemof justice, where pleading guilty
constitutes a conviction and a wai ver of the accused’s

trial rights. See United States v. Forester, 48 MJ. 1, 2-

3 (CAAF 1998); United States v. Care, 18 C M A 535,

538-39 (1969).

Because of the consequences resulting fromaguilty
pl eas, the Suprene Court has recogni zed the constitutional
necessity of ensuring that such pleas are entered into
voluntarily and know ngly, “with sufficient awareness of
the rel evant circunstances and |ikely consequences.” Brady

v. United States, 397 U S. 742, 748 (1970). \Were a plea

is not know ng and voluntary, “it has been obtained in
vi ol ation of due process and is therefore void.” MCarthy,
394 U.S. at 466.

To ensure that the requirenents of due process are

conplied with, the federal civilian systemand the mlitary
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system have created a nunber of protective neasures to
ensure that pleas are entered into voluntarily and
knowi ngly. In the civilian system Federal Rule of
Crimnal Procedure 11 was created to hel p judges nake “the
constitutionally required determ nation that a defendant’s
guilty pleais truly voluntary.” MCarthy, 394 U S. at
465.

The mlitary justice systeminposes even stricter
standards on mlitary judges with regards to guilty pleas

t han those inposed on federal civilian judges. See United

States v. Quthier, 45 MJ. 326, 331 (C. A A F. 1996) (noting

that Article 45(a), UCMJ, 10 U.S.C. 8 845(a) (2002),
requires mlitary judges, unlike civilian judges, to
resol ve inconsi stencies and defenses during the providence
inquiry or “the guilty plea[] nust be rejected”). In

United States v. Care, this Court inposed an affirmative

duty on mlitary judges, during providence inquiries, to
conduct a detailed inquiry into the of fenses charged, the
accused’ s understanding of the elenents of each offense,

t he accused’ s conduct, and the accused’s willingness to
plead guilty. 18 CMA. at 541-42. Care’s general mandate
to insure that pleas are voluntary is now contained in Rule
for Courts-Martial 910(d) [hereinafter R C. M] which

provi des:

10
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The mlitary judge shall not accept a plea of
guilty without first, by addressing the accused
personal ly, determning that the plea is
voluntary and not the result of force or threats
or of prom ses apart froma plea agreenent under
RCM 705 The mlitary judge shall also

i nqui re whether the accused’s willingness to
plead guilty results fromprior discussions

bet ween the convening authority, a representative
of the convening authority, or trial counsel, and
t he accused or defense counsel.

See Forester, 48 MJ. at 3 (citing RC. M 910(d) for

the proposition that guilty pleas nust be know ng and
vol untary).

Wil e these protections address problens that could
arise during a providence inquiry, and indicate a
recognition of the overall inportance of voluntary pleas,
they do not directly deal with circunstances affecting
pl eas after the plea has been accepted;E]however, ot her
protections do.

It is fundanental to a knowing and intelligent plea
t hat where an accused pleads guilty in reliance on prom ses

made by the Governnent in a pretrial agreenent, the

4 The notion that l|ater circunstances may affect the voluntariness of a
pl ea once accepted is neither novel nor unique to military |aw.  See,
e.g., United States v. Smith, 56 MJ. 271, 279 (C A A F. 2002)

(hol di ng, under United States v. Hardcastle, 53 MJ. 229 (C. A A F.
2000) and United States v. Wllians, 53 MJ. 293 (C. A A F. 2000), that
the Governnment’s failure to fulfill a nmaterial termof an accepted
pretrial agreenent nmde the appellant’s pleas inprovident, warranting
relief); Hardcastle, 53 MJ. at 302; WIlliams, 53 MJ. at 295 (both

hol di ng that the Governnent’s failure to fulfill a material prom se
made in an accepted pretrial agreenent rendered the accused’ s pleas

i mprovident)(citing Santabello v. New York, 404 U S. 257 (1971); United
States v. Bedania, 12 MJ. 373 (C.MA 1982)).

11
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vol untariness of that plea depends on the fulfillnment of

t hose prom ses by the Governnent. See Santobello, 404 U.S.

at 262 (“[When a plea rests in any significant degree on
a prom se or agreenment of the prosecutor, so that it can be
said to be part of the inducenent or consideration, such a

prom se nust be fulfilled.”); Correale v. United States,

479 F.2d 944, 947 (1st Cr. 1973) (“Though a legitimte
prosecution prom se does not render a guilty plea legally
involuntary, its fulfillment is a necessary predicate to a
concl usi on of voluntariness when a plea ‘rests in any

significant degree’ on it.”) (quoting Santobello, 404 U. S.

at 262) (internal citations omtted).

Based on this principle, our Court has held in a line
of recent cases that where there is a nutua
m sunder st andi ng regarding a naterial termof a pretrial
agreenent, resulting in an accused not receiving the
benefit of his bargain, the accused’ s pleas are

i mprovident. See United States v. Hardcastle, 53 MJ. 299,

302 (C A A F. 2000); United States v. WIlianms, 53 MJ.

293, 296 (C A A F 2000).EI I n such instances, we have held

5 While Hardcastle and W1 lians were adjudicated on the basis of
concessi ons, we accepted those concessions because they accurately
reflected the inpact of a nutual m sunderstanding of a material termon
t he providency of a pretrial agreement. The principles relied upon in
Hardcastle and WIllians are equally applicable to the circunmstances of
t his case.

12
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that renmedial action, in the formof specific performance,
wi t hdrawal of the plea, or alternative relief, is required.

See United States v. Smith, 56 MJ. 271, 279 (2002);

Mtchell, 50 MJ. at 82.

In this case, the Court of Crimnal Appeals determ ned
that the forfeiture provision was a material termof the
pretrial agreenent, relied upon by Appellant. Under our

decisions in Hardcastle and WIllians, when it becane

apparent that the material provision in the pretrial
agreenent was ineffective, Appellant’s pleas becane
involuntary and inprovident, warranting relief. The
critical question in this case is whether a court of
crimnal appeals or a convening authority can determ ne
that alternative relief renders a plea voluntary when an
appel  ant argues that such relief does not give himthe
benefit of his bargain.

The Governnent asserts that appellate courts not only
have the power to fashion renedies other than specific
performance or withdrawal, it maintains that such relief
can be inposed upon an unwilling appellant so | ong as that
relief provides the appellant with the benefit of his
bargain. It cites as authority for this position, this
Court’s decisions in Mtchell, 50 MJ. at 83, and Smth, 56

MJ. at 273.

13
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In Mtchell, we were asked to address whether a
m sunderstandi ng regarding a material termin a pretrial
agreenent rendered an appellant’s guilty pleas inprovident.
50 MJ. at 80. Wiile that question was on appeal before
this Court, the Secretary of the Air Force approved
appellant Mtchell’s request for retirenent. |d. at 81.
The Governnent argued that the Secretary’s action fairly
conpensated Mtchell for any claimresulting fromthe
m sunder st andi ng regarding the termin the pretrial
agreenent. |d. at 82. Mtchell disagreed. He asserted
that he woul d have received the benefits regardl ess of his
conviction and that they were unconnected to the failed
termin his pretrial agreenent. |d.

Because we saw the Secretary’s action as having the
potential to nmoot the granted issue in Mtchell, we
remanded the case to the Air Force Court of Crim nal
Appeal s to determ ne “whether, as a matter of |aw or
regul ar practice, a simlarly situated ai rman woul d have
been placed on retired-pay status, as a matter of course,
wi thout regard to any litigation concerning that airman’s
pretrial agreenent.” 1d. |If so, we held that the “retired
pay [could not] be viewed as a neans of enforcing the

pretrial agreenment against [Mtchell].” 1d. On the other

hand, if not, then we held open the possibility that the

14
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retirenment pay “could be viewed as an adequat e neans of
provi di ng appellant with the benefit of his bargain.” 1d.
at 82-83. W went on to state that if the retirenent pay
was not adequate relief, the Court of Crimnal Appeals was
in a position to determ ne whether additional relief was
necessary to give Mtchell the benefit of his bargain. |I|d.
at 83.

In Smth, we again had occasion to decide whether an
accused had been deprived of the benefit of his bargain
because of a m sunderstandi ng regarding the effect of a
termin his pretrial agreenent. 56 MJ. at 273. Simlar
to Appellant in this case, Smth pleaded guilty in exchange
for a Governnent’s agreenent to waive automatic forfeitures
in favor of his famly. 1d. Because Smth’s enlistnment
expired prior to his trial, the waiver provision becane
ineffective. 1d. at 276. Smth then argued that the term
was material and that failure of the termrendered his
pleas inprovident. 1d. at 277.

We agreed with Smth that the forfeiture provision was
a material termand held that because the Covernnent had
not fulfilled its part of the agreenment, Smith had not
recei ved the benefit of his bargain. 1d. at 279. W
therefore remanded the case to the Navy-Marine Corps Court

of Crimnal Appeals to determ ne the appropriate relief.

15
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Id. In so doing, we stated that where “the bargained-for
benefit is outside the authority of the Governnent to
provide,” the Courts of Crimnal Appeals are well situated
to “determ ne whet her sonme ‘appropriate alternative relief’
is avail able ‘as an adequate neans of providing appell ant
with the benefit of his bargain.”” 1d. at 279-80 (quoting
Mtchell, 50 MJ. at 83).

Neither Smth nor Mtchell however addressed the
proposition that appellate courts can inpose alternative
relief on an unwilling appellant to rectify a mnutual
m sunderstanding of a material termin a pretrial
agreenent. Those cases sinply establish that there are
ci rcunst ances when alternative relief nmay be appropriate.
We now concl ude that an appellate court cannot inpose such
relief in the absence of the appellant’s consent.

[

The touchstone case on the appropriate renedies for a

failed material termin a plea agreenent is Santobello v.

New York, 404 U S. 257 (1971). In Santobello, the Suprene

Court suggested that where a material termof a pretrial
agreenent fails, the proper renedy is either specific
performance or withdrawal of the plea. Specifically the

Court st ated:

16
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The ultimate relief to which petitioner is
entitled we | eave to the discretion of the state
court, which is in a better position to decide
whet her the circunstances of this case require
only that there be specific perfornmance of the
agreenent on the plea, in which case petitioner
shoul d be resentenced by a different judge, or
whet her, in the view of the state court, the

ci rcunstances require granting the relief sought
by the petitioner, i.e., the opportunity to

wi thdraw his plea of guilty.

Id. at 263.

Appel  ant argues that this | anguage in Santobell o

limts the relief available to a court to renmedy a nmutua
m sunderstanding in a plea agreenment to specific
performance or withdrawal. However, the Court in

Santobel |l o did not expressly preclude the possibility that

ot her renedies m ght be appropriate in a particul ar case.
Nor did the Court address the mlitary system of hybrid
sent enci ng, which incorporates penalties such as forfeiture

and di scharge, as well as confinenent. See Lane v.

WIllians, 455 U. S. 624, 631 (1982) (refusing to address
whet her remnedi es other than specific performance or
wi t hdrawal woul d be authorized and appropriate in sonme
cases).

Several of the federal circuit courts have interpreted

Santobell o as permtting inposition of a third type of

remedy where specific performance or w thdrawal woul d be

meani ngl ess or infeasible. See, e.g., Correale, 479 F.2d

17
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at 950 (applying a renedy other than specific performance
or withdrawal where such renedi es woul d have been

“hollow’); United States v. Jureidini, 846 F.2d 964, 965-66

(4th Cr. 1988) (citing Correale for the idea that courts
have the power to order equitable relief, where
appropriate, to insure that a plea bargain is not

frustrated); United States v. O Brien, 853 F.2d 522, 526

(7th Cr. 1988) (authorizing inposition of a specific
sentence where neither specific performance nor w thdrawal
“woul d provi de an appropriate renedy”).

However, the only circuit that has actually applied

this third type of renmedy has said that, under Santobell o,

“a plea agreenent is ordinarily renedied either by specific
performance of the agreement or by allow ng the defendant
to vacate his guilty plea;” and alternative renedies are
reserved for “extreme situations” where other renedies
“woul d be conpl etely neani ngl ess” or infeasible. Kingsley

v. United States, 968 F.2d 109, 113-14 (1st G r. 1992).

See United States v. Garcia, 698 F.2d 31, 37 (1st G

1983) (ordering the inposition of a specific sentence only

because wi thdrawal of the plea and specific performance

18
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served no usef ul purpose).EI The Governnment, inits
argunent, places no such limtations on applying
alternative relief in the mlitary system

The Governnent goes a step further than the federal

circuits that have liberally construed Santobello. It

mai ntains that “[a] court of crimnal appeals can renedy a
failure of a material termby ordering relief that the
appel | ant does not desire, so long as that renmedy gives the
appel l ant the benefit of the bargain,” even where

wi t hdrawal or specific performance are not neani ngl ess or

i nfeasi ble. There are obvi ous benefits to this position.
For exanpl e, because the mlitary sentencing system has a
nunber of sentencing options, a mlitary court or convening
authority is nore likely to be able to find a desirable

remedy as a substitute for an ineffective termin a

5 W do not need to address whether we adopt the view taken by these
circuits. It suffices to say that this case is not one in which

wi t hdrawal woul d serve no useful purpose. Certainly, for the
Appel l ant, withdrawal may result in a nore favorable outcome wth
respect to sone aspects of his sentence if, for exanple, the Governnent
elected not to retry him if he reached another agreement with the
CGovernment, or if he was ultimately acquitted. However, it is worth
noting that, unlike the civilian system where the only sentencing
option is confinenent, in the mlitary system of sentencing, specific
performance and withdrawal wi |l al nbst never be neaningl ess or

i nf easi bl e because convicted service nmenbers generally receive varied
sentenci ng puni shnents. For exanple, withdrawal in the nilitary system
may not be neaningful relief as to confinenent, due for exanple to an
accused’'s al ready having served a confinenent term However,

wi t hdrawal of a plea could allow an accused to chall enge any ot her

puni shrents that have a continued inmpact on his or her livelihood, such
as forfeitures, a rank reduction, or a punitive separation. Thus, it
wi Il be the unusual case where an accused will not have sone neani ngf ul
reason to seek withdrawal of his or her plea.

19
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pretrial agreenment than a civilian court. Furthernore,
concerns over judicial econony and finality favor applying
remedi es other than withdrawal. This is particularly true
inamlitary system of worldw de depl oynent where there
are no permanent tribunals to supervise the inplenentation
of pretrial agreenents. Applying alternative relief could
therefore avoid the difficulty of reconvening a court-
martial for retrial. For these reasons, we recognized in

Mtchell and Smth that alternative relief may be

appropriate in certain circunstances.

However, wei ghted agai nst the benefits of inposing
alternative renedies on an unwi | ling appell ant are concerns
about the voluntariness of pleas and the constitutional
rights afforded an accused. |nposing renedies on an
unwi | I i ng appel l ant after the conclusion of a providence
inquiry intrudes upon an accused s decision to plead
guilty. Wen an accused pleads guilty, he waives a nunber
of constitutional rights. These rights are individual
rights and can, in nost circunstances, only be exercised or

wai ved by the accused. See McCarthy, 394 U S. at 466. An

accused can use themw sely or unwi sely, but they are the
accused’'s to exercise or waive. Wen an appellate court
substitutes its own renedies in place of negotiated plea

terms, it steps into the accused’s shoes and is in effect

20
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renegoti ating the accused’ s plea agreenment and wai ving his
rights. This, an appellate court cannot do w thout the
accused’ s consent.

Conmpel 1'i ng an accused to accept unwanted renedi es as
relief for a failed plea agreenent may al so result in
erroneous concl usions of voluntariness. Determ ning
whether a plea is voluntary is by no neans an exact
science. But an accurate determnation is nore likely to
result where the accused hinself assures the court that his
plea is voluntary. Were the accused does not agree that a
particular formof relief rectifies a failed material term
and provides himw th the benefit of the bargain--and
therefore calls into question the voluntariness of the
guilty plea--we are skeptical that an appellate court
coul d, nevertheless, determne with a necessary degree of
certainty that the accused woul d have pl eaded guilty had he
been offered the relief he is ultimtely being conpelled to
accept. Were the failed termin the agreenent involves
pure econom c concerns, finding relief of equal value is
possi ble. But where the prom sed benefit relates to non-
econoni ¢ concerns--e.g. the immediate care of a fam|ly--or
where the prom se has indeterm nabl e val ue, determ ning the
“benefit” of the bargain becones a guessing gane, and may

result in underval uing the prom sed benefit to the accused.
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The present case provides an exanple of this
situation. Appellant pleaded guilty in exchange for the
Government agreeing to provide his famly with inconme while
he was incarcerated. That agreenent was not fulfilled in
this case. Now the governnent maintains that paying
Appel I ant $3,184.90 plus interest will fully conpensate
him However, that assertion ignores the timng of the
paynment, which Appellant argues was as material as the
anmount of noney promsed in the agreenent. Significantly,
the Court of Crimnal Appeals found that the third
par agr aph of the agreenent in this case appeared to address
this objective. Perron |, 53 MJ. at 774. At this stage,
Appel I ant continues to nmaintain that paynment in full does
not conpensate his famly for the present val ue of
recei ving the noney during his incarceration.

Aut hori zing courts to inpose alternative relief may
al so effectively do away with withdrawal as a form of
relief. Courts, as well as convening authorities, have an
obvious interest in judicial efficiency and finality.
Where a conviction is based on a guilty plea, courts are
often loath to set aside that plea because retrial is
inefficient and burdensonme. Where courts are able to
sinply craft some formof “suitable” relief to avoid

retrial, they mght be inclined to inpose such relief even
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where withdrawal is the nore appropriate remedy. But the
issue in this case is not only about relief. This case
underscores the point that the remedy nust go beyond sinply
maki ng one whol e; rather, renedies for the failure of a

material termin a pretrial agreement nust ultimtely

support a conclusion that the plea was voluntary. |nposing
alternative relief on an unwilling appellant does not do
t his.

We therefore hold that inposing alternative relief on
an unwilling appellant to rectify a nutual m sunderstandi ng
of a material termin a pretrial agreenent violates the
appellant’s Fifth Anmendnent right to due process.E] An
appel l ate court nay determne that alternatives to specific
performance or withdrawal of a plea could provide an
appellant with the benefit of his or her bargai n--and may

remand the case to the convening authority to determ ne

" This, of course, does not preclude a convening authority and an

accused fromavailing thensel ves post-trial of the opportunity to

renegoti ate a new plea agreenent to avoid a contest to the providence

of the plea. As we said in Smth,
where there has been a nmutual mnisunderstanding as to a nateri al
term the convening authority and an accused nay enter into a
witten post-trial agreenent under which the accused, with the
assi stance of counsel, makes a know ng, voluntary, and
intelligent waiver of his right to contest the providence of his
pl eas in exchange for an alternative formof relief.

56 MJ. at 279.
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whet her doing so is advisabl e®fbut it cannot inpose such a
remedy on an appellant in the absence of the appellant’s
acceptance of that renedy.

That being said, a pretrial agreenent is an agreenent
bet ween the convening authority and the accused. An
appel  ant cannot dictate the terns of a pretrial agreenent
to the convening authority. This is true on review as well
as at the outset. In other words, if the parties cannot
agree on alternative relief, and specific performance is
not available, the result is to nullify the original
pretrial agreenent, returning the parties to the status quo
ante. Behind all the back and forth of alternative relief,
this case is like any other where the plea is chall enged as
i mprovi dent .

11

The Court of Crim nal Appeals therefore erred when it
concl uded that paynment-in-full rendered Appellant’s plea
voluntary. Appellant should have been permtted to

w t hdraw hi s pl ea.

8 This does not mean that a convening authority can inpose alternative
relief on an appellant. The sane principles precluding the courts of
crimnal appeals frominposing alternative relief on an appell ant
prevent a convening authority fromtaki ng such action.

24



United States v. Perron, No. 02-0168/CG

The decision of the United States Coast CGuard Court of
Appeal s is reversed. The findings and sentence are set
aside. The record of trial is returned to the General
Counsel of the Departnent of Transportation for action

consistent with this opinion. A rehearing nay be ordered.
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CRAWFORD, Chi ef Judge (dissenting):

The majority allows Appellant to withdraw fromhis pretri al
agreenent even though he received everything he bargai ned for.
In doing so, the majority focuses on what Appellant says were

hi s personal reasons for entering into the agreenent. The

majority does not, as it should, Iimt itself to identifying and

enforcing the terms of the agreenent Appellant and the conveni ng

authority actually reached. The end result contravenes strong
public policy and well established federal case |law. For these
reasons, | respectfully dissent.

In Santobello v. New York, 404 U S. 257 (1971), the Suprene

Court recognized that plea agreenents are “essential” to
crimnal justice, are “highly desirable,” and nust be
“encouraged.” 1d. at 260-61. This is because such agreenents

|l ead[] to pronpt and largely final disposition of
nost crimnal cases; . . . avoid[] much of the
corrosive inpact of enforced idleness during pretrial
confinement for those who are deni ed rel ease pending
trial; . . . protect[] the public fromthose accused
persons who are prone to continue crimnal conduct
even while on pretrial release; and, by shortening
the tinme between charge and di sposition, :
enhance[] whatever nmay be the rehabilitative
prospects of the guilty when they are ultimtely

i mpri soned.

ld. at 261. As we al so have st at ed:

There are nunmerous benefits to pleading guilty
[in accordance with a plea agreenment]. A plea of
guilty ensures the pronpt application of correctional
measures; avoi ds del ays; amounts to an acknow edgenent
of guilt and acceptance of responsibility; and avoids
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the risks of a contested trial. Quilty pleas al so
help preserve limted resources and relieve the
victinfs] of the trauma of testifying.

United States v. Forester, 48 MJ. 1, 3 (C.A A F. 1998)(footnote

omtted).

Thus, the benefits of plea agreenents inure not only to
def endants, but also to society, and the interests of both nust
be taken into account when deciding how best to renedy the
Governnent’s breach of a plea agreenent. As a result, even
t hough a defendant waives fundanmental constitutional rights when
he or she pl eads guilty,Dthe Suprene Court has nade cl ear that
the Governnent’s breach of a plea agreenent does not entitle a
defendant to withdraw fromthe agreenent if the breach can be
remedi ed by specific perfornmance.

I n Santobell o, as part of a plea bargain, the prosecutor

agreed to nake no sentence recommendati on. That prom se was
breached, however, when another prosecutor in the case, unaware
of his predecessor’s prom se, recomended the maxi mum sent ence.
Def ense counsel inmmedi ately objected, but to no avail, and the
trial judge inposed the maxi num sentence. On these facts, the
Suprene Court held Santobello was entitled to relief, but |eft

to the discretion of the state court

1 By pleading guilty, a defendant waives the privilege against conpul sory
self-incrimnation, the right to trial by jury, and the right to confront
one’s accusers. See Boykin v. Alabama, 395 U S. 238, 243 (1969); MCarthy v.
United States, 394 U S. 459, 466 (1969).
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whet her the circunstances of this case require only
that there be specific performance of the agreenent

on the plea, . . . or whether, in the view of the
state court, the circunstances require granting the
relief sought by [Santobello], i.e., the opportunity

to withdraw his plea of guilty.
404 U. S. at 263 (footnote omtted).

The inmport of this |language is clear. Even if a defendant
requests to withdraw froma plea agreenent that has been
breached, specific performance of the agreenent, when possible,

shoul d be the renedy. See United States v. Glchrist, 130 F.3d

1131, 1134 (3d Cr. 1997)(“[T]he district court, not the
defendant, is to decide in the first instance whether to grant
specific performance of the plea agreenent or withdrawal of the

guilty plea.”); Peavy v. United States, 31 F.3d 1341, 1346 (6th

Cir. 1994)(“The choi ce between these renedies is not up to the
def endant but, rather, rests in the sound discretion of the

district court.”); Kingsley v. United States, 968 F.2d 109, 113

(st Cr. 1992)(“The choice between these two renmedies is not up
to the defendant; rather, it rests with the court.

Specific performance, the less extrene renedy, is preferred.”)

(enmphasi s added); United States v. Tobon-Hernandez, 845 F.2d

277, 280-81 (11th Cr. 1988)(“Santobello did not hold that a
defendant’s choice of renmedy for a breach of a plea agreenent
was binding on the court. Rather, the renmedy for a breach of a

pl ea agreenent is within the sound discretion of the court.”).
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Therefore, the question becones: |s specific performance of
the breached prom se in Appellant’s case possible? And the
answer to that is yes.

At the outset, it is inportant to note what the breached
prom se was -- and what it was not. It was not the type of

breached prom se found in al nost every post-Santobell o federal

case dealing with this subject, i.e. — a prom se by a prosecutor
to make or refrain from making a sentence recommendation to the
trial judge, to dism ss certain charges, to reduce certain
charges, or not to prosecute certain offenses. See Jay M

Zitter, Choice of Renedi es Where Federal Prosecutor has Breached

Pl ea Bargain — Post- Santobello v. New York, 120 A.L.R Fed. 501

(1994 & 2002 Supp.). Instead, it was a prom se unique to the
mlitary justice system i.e. - a promse to pay a sum of noney.
In the mlitary, a court-martial sentence that includes

nmore than six nmonths’ confinenment or a punitive discharge
results in the automatic forfeiture of pay and all owances due a
servi cemenber during confinenent. See Art. 58b(a)(2002),

Uni form Code of MIlitary Justice, 10 U S.C. § 858b(a). However,
t he convening authority (the person who enters into a plea
agreenent with an accused)E]nay wai ve these forfeitures for six
nmont hs and pay themto the dependents of an accused. See Art.

58b(b). Significantly, there is no requirenent that the noney
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be used for any particular purpose. Nor is there any accounting
or nonitoring systemin place to determ ne how the noney is
used. Consequently, while the noney certainly can be used for
support and necessities, it also can be used for nany other

t hi ngs.

G ven these possibilities, and absent any evidence in the
record conpelling a different result, this Court should not read
into the agreenent between Appellant and the convening authority
anyt hing nore than what its express, unanbi guous terns provide
for -— the paynment of a sum of noney. Plea agreenents are
contracts, and the terns of those contracts are ascertained

using general principles of contract law. United States v.

Acevedo, 50 MJ. 169, 172 (C. A A F. 1999). Two of those
principles are as foll ows:

When the terns of a contract are unanbi guous, the
intent of the parties is discerned fromthe four
corners of the contract. See United States v.
Liranzo, 944 F.2d 73, 77 (2d Gr. 1991). \Wen the
contract is ambiguous on its face because a provision
is open to nore than one interpretation, extrinsic
evidence is adm ssible to determ ne the nmeani ng of the
anbi guous term See United States v. Ingram 979 F.2d
179, 1184 (7th Cr. 1992), cert. denied, 507 U S. 997
(1993).

ld.; see also United States v. Nunez, 223 F.3d 956, 958 (9th

Gr. 2000).

2 See Rule for Courts-Martial 705(a).
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In Appellant’s case, the terns of the agreenent (“waive any
or all forfeitures and pay the dependents of the accused”) are
unanbi guous. Mreover, nothing else in the agreenent, or the
di scussi on of the agreenent on the record, suggests any
particul ar reason why the parties agreed on the paynents, or any
agreenent between themas to what the noney could, or could not,

be used for. Cf. Kingsley, 968 F.2d at 111-12, 114-15

(di scussion on the record between trial judge, prosecutor, and
def ense counsel supplied additional neaning to witten terns of
pretrial agreenent). As a result, nothing supports a limting
interpretation of this agreenent that one of the nutually agreed
upon ternms was “tine was of the essence” in the paynent of the
nDney.EI

This case is not about what Congress intended when it
enacted Article 58b(b); and it is not about what personal
reasons may have notivated Appellant to enter into his pretrial
agreenent. This case is about what both appellant and the
convening authority mutually intended and actually agreed to,
and about enforcing that agreenent as a natter of good soci al
policy. That said, there is nothing in the unanbi guous terns of

the witten agreenent, or anywhere el se, that suggests the

convening authority was made aware of, understood, and agreed

3 See generally John D. Calamari & Joseph M Perillo, The Law of Contracts
414-16 (4th ed. 1998)(only when tinme is of the essence does delay constitute
a material breach).
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t hat Appellant had a particular, imediate use to which he
wanted to put the noney, and that the agreenment would fail if

t he noney was not inmediately paid. See United States v. Burns,

160 F.3d 82, 83 (1st Cir. 1998)(“[S]ignificant plea-agreenent
terms should be stated explicitly and unanbi guously so as to
preclude their subsequent circunvention by either party.”).EI
Thus, the nutually agreed upon promse in this case was
not hi ng nore than paynent of a sum of noney, and specific
performance of that uni que prom se was properly acconplished
t hrough alternative nmeans when (1) the convening authority
di sapproved the sentence to confinenent, resulting in a paynment
to Appell ant of $3,184.90, and (2) the Court of Crimnal Appeals
set aside the sentence of reduction to E-3, which, if affirned
by this Court, “will allow for paynment of additional noney as a

substitute for interest.” 57 MJ. at 599 (relying on United

States v. Mtchell, 50 MJ. 79, 82-83 (C. A A F. 1999), and

United States v. A son, 25 MJ. 293, 298-99 (C.MA 1987)).

The lower court’s reliance on Mtchell was well placed.
Mtchell, and this Court’s nost recent decision in

United States v. Smith, 56 MJ. 271 (C A A F. 2002), are
El

controlling. In each, as in this case, the convening authority

41 note that the pretrial agreement did state it would termnate in a variety
of other situations, denonstrating that when Appellant and the conveni ng
authority agreed to such a condition, they included it in their agreenent.

5 This Court’s decisions in United States v. Wllians, 53 MJ. 293 (C. A A F.
2000), and United States v. Hardcastle, 53 MJ. 299 (C A A F. 2000), are not
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and the appellant entered into a pretrial agreenent where the
convening authority agreed to waive automatic forfeitures and
pay the noney to the appellant’s dependents. 1In each, as in
this case, the convening authority could not fulfill that
prom se because the appellant was not entitled to pay during the
period of his confinement. And in each, this Court allowed the
| oner court to “determ ne whether sone ‘appropriate alternative
relief’” [was] available ‘as an adequate neans of providing [the]
appellant with the benefit of his bargain.”” |1d. at 279
(quoting Mtchell, 50 MJ. at 83). Failing that, of course, the
appel lant could withdraw his pleas of guilty.

There is no reason why the result in Appellant’s case
shoul d be any different. The one fact distinguishing this case

fromMtchell and Smith is that Appellant states the only remnedy

that will satisfy himis withdrawal of his pleas, whereas the
appellants in Mtchell and Smth were silent in that regard.

But that is a distinction without a difference, because the | aw
is abundantly clear -— the choice of renmedy rests with the
courts, and the fact an otherw se appropriate renmedy is not an
appel lant’ s renedy of choice does not conpel a different result,
because it does not offend due process in light of society’s

conpelling interest in supporting and enforcing plea agreenents.

controlling. In each, the convening authority, through governnent appellate
counsel, agreed to the appellant’s withdrawal of his pleas as a renedy for
the convening authority’'s breach. No such concession exists here.
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See Santobello, Glchrist, Peavy, Kingsley, and Tobon- Her nandez,

al |l supra.

Thi s case should be affirned.
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